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306 NOTES 

there is a basin filled with saturated earth. In nearly all other 
instances where a number of persons have a qualified right to 
the same natural product, the doctrine of reasonable user is 
applied. It is applied in the case of flowing streams, on the 
surface or beneath the surface. Why should it not be applied 
to percolating waters ? The decision is based on correct legal 
principles, is desirable from an economic viewpoint, and with- 
out doubt represents the trend of modern authority in the 
American states." 

E. A. L. 



Negligence as the Proximate Cause of Injury. 

Where a statute imposes a legal duty, the violation of which 
results in injury to a third person, in determining whether such 
violation is the proximate cause of the injury we must take the 
object of the statute into consideration; and if the very con- 
tingency happened which the statute was designed to prevent, 
the tort-feasor ought not to be relieved of the consequences of 
his act unless he can show that the injury was in no way 
probable nor reasonably to be anticipated. 

In a recent case, The Santa Rita, 1 the facts, briefly stated, 
were as follows : A steamer, The Santa Rita, was lying beside 
a wharf, discharging a cargo of iron pipe. A large quantity of 
fuel oil had escaped into the hold of the steamer, which was 
pumped into the waters of the bay, in violation of a penal 
statute. The oil floated on the water under the wharf and 
around the libellant's ship, the Boieldieu, lying near The Santa 
Rita. From some unknown cause, either from the spark of an 
engine on the wharf, or from live coals taken from the engine 
and thrown into the bay, or from fire on the wharf itself com- 
municated to the oil on the water, the oil caught fire, and dam- 
aged the Boieldieu. It was held, that the act of the Santa Rita 
in discharging the oil into the bay was not the proximate cause 
of the injury, nor a concurrent cause, but only created a condi- 
tion, which made the subsequent fire, which was deemed the 
proximate cause, more disastrous, and that she was not liable 
for the injury. 

It is difficult to reconcile some of the authorities relied upon 
by the court to support its conclusions. Certainly, the mere 

u See also Washburn on Easements, 363-390; 48 Cent. Dig. sec. no et 
seq. For later cases see Farnham on Waters: Ch. 30; Note in 64 L. R. 
A. 236. 

1 173 Fed. Rep. 413 (Dec. 16, 1909). 
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violation of a penal statute does not make the offender liable 
for the ensuing damage unless such act was also the proximate 
cause of the injury; but where the statute was clearly enacted 
to prevent conflagrations of this sort, by prohibiting the dis- 
charge of oil into the bay, it must have contemplated the prob- 
ability of the oil becoming ignited and causing damage ; hence, 
the contingency that actually happened was not unforeseeable 
by a reasonably prudent man, and the offender ought not to be 
permitted to claim immunity, on account of the alleged remote- 
ness of his negligence with respect to the injury. In such cases 
the object of the statute should be considered. Nickey v. Steu- 
der, 2 is cited by the court as an authority in support of its con- 
clusions. The defendants had employed the plaintiff, a boy 
under the legal age of fourteen, in violation of a statute, in 
their sawmill. A third party, a stranger, was engaged in load- 
ing wood from the mill on his wagon, and negligently threw a 
stick of wood against the boy and injured him, and this was 
the injury complained of. The Court says: "If the intervening 
act is such as might reasonably have been foreseen or antici- 
pated as the natural or probable result of the original negli- 
gence, the original negligence will, notwithstanding such inter- 
vening act, be regarded as the proximate cause of the injury,"— 
holding, however, that the defendant's violation of the statute 
in employing a boy under the legal age was not the proximate 
cause of the injury. 

The two cases are not parallel. The object of the statute in 
the latter case was to protect minors from injuries likely to 
result from working in a sawmill, and not from the wanton 
or negligent acts of strangers; such acts could not reasonably 
be anticipated from employing minors in sawmills. As in Gor- 
ris v. Scott, 3 where a ship owner undertook to carry sheep, some 
of which were washed overboard by reason of the ship owner's 
neglect to take a precaution enjoined by statute to prevent the 
spread of contagious diseases among animals; the ship owner 
was not liable, because the object of the statute was to prevent 
the spread of disease among animals, and not to protect against 
the perils of the sea. And so, in Stone v. Boston & Albany R. 
R. Co.* where the railroad stored oil on a freight house plat- 
form for a longer period than a statute permitted, and fire was 
negligently caused by a stranger, which ignited the oil and 
spread to the adjacent buildings ; the railroad was held not lia- 



' 164 Ind. 189. 

*L. R., 9 Exch. (1874) I2S- 

4 171 Mass. 536. 
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ble. If the statute had not been violated probably the fire would 
not have been attended with such disastrous consequences ; but 
the act of a stranger in starting the fire was not such a conse- 
quence of the defendant's original wrong in allowing the oil 
to remain upon the platform that the defendant is responsible 
to the plaintiff for it. It is a close case, and there was a strong 
dissent by Knowlton, /., on the ground that the statute was 
passed to prevent such conflagrations, and the results might rea- 
sonably have been anticipated. 

A recent North Carolina case, Bollinger v. Rader? presents 
an interesting point on the question of proximate cause. A pa- 
tient had been negligently discharged from the State Hospital 
for the Insane by the Board of Directors, and six months later 
committed a homicide. The Board of Directors were held not 
liable. It is difficult to see how this case can be distinguished 
from those where the keeper or owner of a wild and vicious 
animal negligently permits it to run at large to the injury of 
a third person. There can be no doubt as to the tort-feasor's 
liability. This case would seem even stronger; for a wild and 
dangerous animal at large may be taken and confined, or even 
killed as a menace to the community by any one whose safety 
is jeopardized, because the vicious propensities of the animal 
are known; but one cannot resort to such summary measures 
against a person discharged as sane from a hospital by the 
proper authorities, because he is presumed to be harmless until 
he actually shows dangerous propensities, and it may then be 
too late. The cases relied upon • are not in point and are easily 
distinguishable on their facts. 

One of the most recent cases on the subject, Dominion Nat- 
ural Gas Co. v. Collins, 1 seems directly contra in principle to 
The Santa Rita, considering the latter purely as a question of 
negligence and proximate cause, apart from the violation of the 
statute. This was an action for damages against the Gas Com- 
pany in respect of an accident that occurred under the follow- 
ing circumstances: The Gas Company had installed a gas ap- 
paratus and was supplying natural gas in the machine shops 
under an agreement with the Railroad Company. They in- 
stalled a regulator for the purpose of regulating the pressure 
of the gas, which regulator should have been placed outside of 
the building, and a pipe should have been connected from the 



•66 S. E. Rep. 257 (Dec. 1, 1909). 

'Extinguisher Co. v. R. R., 

684. 

'App. Cas. Ill (1909), 640. 



'Extinguisher Co. v. R. R., 137 N. C. 278; Bowers v. R. R., 144 N. 
C. 684. 
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brass safety valve attached to the regulator to the outside of 
the building, to permit the gas which might proceed from the 
safety valve to escape to the outside atmosphere instead of re- 
maining inside the building. Gas escaped through the safety 
valve, and the plaintiff, an employe of the Railroad Company, 
went into the shop to turn it off, when the explosion occurred. 
The jury found that the Gas Company had been negligent in 
not running a pipe from the safety valve up through the roof 
of the building, and as the direct cause of the explosion could 
not be attributed to any independent intervening agency, it 
was held that the original negligence of the Gas Company was 
the proximate cause of the injury. It appeared that the Rail- 
road Company's employes had meddled with the apparatus, and 
had hammered the safety valve, which the jury found was neg- 
ligence; but the real cause of the escape of the gas from the 
safety valve was left in doubt. The Gas Company was held 
liable. 

"The duty being to take precautions, it is no excuse to say 
that the accident would not have happened unless some other 
agency than that of the defendant had intermeddled with the 
matter. A loaded gun will not go off unless some one pulls 
the trigger, a poison is inocuous unless some one takes it, gas 
may not explode unless it is mixed with air, and then a light 
is set to it. . . . On the other hand, if the proximate cause 
of the accident is not the negligence of the defendant, but the 
conscious act of another volition, then he will not be liable. For 
against such conscious act of volition no precaution can really 
avail." 

G. H. B. 



The Distinction Between a Partnership and a Joint 
Adventure. 

It is difficult to determine the exact character of a joint ad- 
venture in this country, and to ascertain the distinction, if any, 
between it and a partnership. The recent case of Jackson v. 
Hooper* recognizes a clear distinction between the two, but 
helps very little to clear up the confusion. In this case the com- 
plainant and the defendant were engaged in the subscription- 
book business. They had obtained the copyright and trade- 
mark of the Encyclopedia Brittanica, and had formed several 
corporations for the purpose of selling the book. After thus en- 

1 74Atl. 130 (N.J.) 



